DIPARTMENT OF STATEH
WASHINGTON \

March 23, 1989

Excellency:

I have the honor to refer to the Air Transport
Agreement between the Government of the United States of
America ana the Government of the Commonwealth of
Australia, signed at Washington on December 3, 1946 as
amended, (the Agreement), and to propose that the
Agreement be further amended as follows:

(l) Articles I, II, III, IV(B)-(E), and V through XII
shall be deleted in their entirety and shall be replaced
by the articles contained - in Annex A of this Note.

Article IV(A) concerning user charges shall remain in
force as Article IV. Article XIII concerning entry into
force shall remain in force and shall be renumbered
Article XV.

{2) Sections I, II, and III of the Annex to the
Agreéﬁent shall be deleted in their entirety and replacio
oy Sections 1 through IV containea in Annex B of this
note. Section VI shall also be oelétéd and replacea by
Articie II paraqgraph 3 contained in Annex A of this note.
Existing Sections IV and V shall be renumbered as Sections
YV tnrough VI and existing Section VII shall remain Section

VII.

H1s txcellency
F. Rawdon Dalrymple,

Ambassador of Australia.
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I have the further honor to propose that if the above
prbposals are acceptable to the Government of Australia,
this Note and your Excellency's Note in reply shall
constitute an Agreement between our two Governments which
shall enter into force on the date of your reply. The
provisions contained in Annex B of this note shall be
effective from August 20, 1988. Upon entry into force,
this agreement shall supersede the Agreement amending the
Air Transport Agreement, effected by exchange of notes at
Washington, August 12, 1957.

For the Secretary of State:

RSN

Enclosures:

Annexes A and B



23 March 1989

The Honourable James A. Baker, III,
Secretary of State,
WASHINGTON. ©D.C.

Your Excellency,

I have the honor to refer to Your Excellency's Note of March
23, 1989, which reads as follows:

"Excellency:

I have the honor to refer to the Air Transport Agreement
between the Government of the United States of America and
the Government of the Commonwealth of Australia, signed at
Wwashington on December 3, 1946 as amended, (the Agreement),
and to propose that the Agreement be further amended as

follows: -

(1) Articles I, 11, I1I, IV(B)-(E), and V through XII
shall be deleted in their entirety and shall be replaced by
the articles contained in Annex A of this Note. Article
IV(A) concerning user charges shall remain in force as
Article IV. Article XIII concerning entry into force shall

remain in force and shall be renumbered Article XV.
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{2) Sections I, II, and IIl1 of the Annex to the Agreement
shall be deleted in their entirety and replaced by Sections
I through IV contained in Annex 8 of this Note. Section VI
shall also be deleted and replaced by Article II paragraph .
3 contained in Annex A of this Note. Existihg Sections IV

and V shall be renumbered as Sections V through VI and

existing Section VII shall remain Section VII. _ o

I have the further honor to propose that if the above
proposals are acceptable to the Government of Australia,
this Note and Your Excellency's Note in reply shall
constitute an Agreement between our two Governments which
shall enter into force on the date of your reply. The
provisions contained in Annex B of this Note shall be
effective from August 20, 1988. Upon entry into force,
this agreement shall supersede the Agreement amending the
Air Transport Agreement, effected by Exchange of Notes at
Washington, August 12, 1957."

I have the honor to confirm that the foregoing proposals are
acceptable to the Government of Australia and that your Note
and this Note in reply shall constitute an Agreement between
our two Governments which shall enter into force on today's
date. The provisions contained in Annex 8 of your Note shall
be effective from August 20, 1988. Upon entry into force, this
Agreement shall supérsede the Agreement amending the Air
Transport Agreement, effected by Excﬁéﬁge of Notes at ”

Washington, August 12, 1957.

(F. Rawdon Dalrymple)

Ambassador



AMMNEX A

ARTICLE I
Definitions

For the purpose of this Agreement (including its Annex which
forms an integral part of the Agreement) unless the context
otherwise requires:

a.

g.

The term "territory"™ shall mean the land areas under the
sovereignty, jurisdiction, protection, or trusteeship of a
Party, and the territorial waters adjacent thereto.

The term "designated airline®™ shall mean the air transport
enterprise or enterprises which the aeronautical
authorities of one of the Contracting Parties have notified
in writing to the aeronautical authorities of the other
Contracting Party as the airline designated by the first
Contracting Party in accordance with Article III of this
Agreement for the route specified in such notification.

The term "aeronautical authorities" shall be for each
Contracting Party as that Contracting Party notifies.

The terms "airline" and "route" shall include "airlines"®
and "routes" respectively.

The terms "air service", "international air service",
*airline" and "stop for non-~traffic purposes" shall have
the meanings respectively assigned to them in Article 96 of
the Convention.

The term "Convention®" shall mean the Convention on
International Civil Aviation, opened for signature at
Zhicagyo on December 7, 1944, and includes:

(i) any amendment which has entered into force under
Article 94(a) of the Convention and has been
ratified by both Parties; and

(ii) any Annex or any amendment thereto adopted under
Article 90 of the Convention, insofar as such
Annex or amendment is at any given time in force
for both Parties.

The term “"user charge"” shall mean a charge made to airlines
for the provision of airport, air navigation, quarantine,
or aviation security, facilities, property and services.
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The term "economic cost" shall mean the direct cost of
providing facilities, property and services plus a
reasonable charge for administrative overhead.

The term "price" means any fare, rate or charge for the
carriage of passengers (and their baggage), and/or cargo
(excluding mail) in air services charged by airlines,
including their agents, and the conditions governing the
availability of such fare, rate or charge.



ARTICLE II
Rights Necessary for the Conduct of Air Services

Each Contracting Party grants to the other Contracting
Party rights necessary for the conduct of international ajr
services (hereinafter referred to as "the agreed services")
by the designated airlines of the other Contracting Party,
as follows: the rights of overflight and transit of, and
stops for non-traffic purposes in, its territory and of
commercial entry and departure for international traffic in
passengers, cargo, and mail separately or in combination,
at the points in its territory named on each of the routes
specified in the appropriate Section of the Annex to this

Agreement.

Each of the designated airlines shall have the right to use
all airports, airways, and other facilities provided by the
Contracting Parties on a non-discriminatory basis for use
by international air services on the specified routes,
having regard to airport capacity.

The designated airlines of each Contracting Party shall
provide to the aeronautical authorities of the other
Contracting Party documentation concerning the
authorization extended to it to render service to, through,
and from the territory of the other Contracting Party.

This shall include copies of current certificates and
authorizations for service on the routes which are the
subject of this Agreement, and, for the future, such new
certificates and authorizations as may be issued together
with amendments, exemption orders, and authorized service

patterns.



ARTICLE III
Inauguration of Agreed Services

Unless mutually arranged otherwise, the agreed services may
be inaugqurated immediately or at a later date at the option
of the Contracting Party to whom the rights are granted,
but not before:

{a)

The Contracting Party to whom the rights have been
granted shall have designated an airline for the
specified route; and

The Contracting Party which grants the rights shall
have given the appropriate operating permission to the
airline concerned which (subject to the provisions of
paragraph 2 of this Article ‘and of Article IX
(Revocation or Change of Authorization)), it shall do
with the least possible delay.

The designated airline may be required to satisfy the
aeronautical authorities of the Contracting Party granting
the rights that it is qualified to fulfill the conditions
prescribed by or under the laws and regulations normally
applied by those authorities to the operation of
international commercial air services.

Y



ARTICLE V
Commercial Opportunities

The airlines of one Contracting Party may establish offices
in the territory of the other Contracting Party for
promotion and sale of air service.

The designated airline of one Contracting Party may, in
accordance with the laws and regqulations of the other
Contracting Party relating to entry, residence and
employment, bring in and maintain in the territory of the
other Contracting Party managerial, sales, technical,
operational and other specialist staff required for the
provision of air service.

Each designated airline may perform its own ground-handling
in the territory of the other Contracting Party
("self-handling") or, at its option, select among competing
agents for such services in whole or in part. These rights
shall be subject only to physical constraints resulting
from considerations of airport safety.

Each airline of one Contracting Party may engage in the
sale of air services in the territory of the other
Contracting Party directly and, at the airline's
discretion, through its agents. Each airline may sell such
transportation, and any vperson shall be free to purchase
such transportation, in the currency of that territory or
in freely convertible currencies.

The airline of one Contracting Party shall be permitted to
pay for local expenses including purchases of fuel, in the
territory of the other Contracting Party in local currency.
At its discretion, the airline of one Contracting Party may
pay for such expenses in the territory of the other
Contracting Party in freely convertible currencies
according to local currency regulation. -

Neither Contracting Party shall-<impose on the other
Contracting Party's designated airline any requirement with
respect to the capacity, frequency or traffic which would
be inconsistent with the purposes of this Agreement.



ARTICLE VI
Customs Duties and Taxes

Subject to paragraph 2 of this Article, aircraft of the
designated airline of one Contracting Party operating on
the agreed services, as well as fuel, lubricating oils,
spare parts, regular equipment and aircraft stores
introduced into or taken on board aircraft in the territory
of the second Contracting Party by or on behalf of the
designated airline of the other Contracting Party and
intended solely for use by the aircraft or during the
operation of the agreed services of such airline, shall be
accorded with respect to customs duties, inspection fees,
or other charges imposed in the territory of the second
Contracting Party treatment not less favorable than that
granted to national airlines engaged in international air
transport or the airlines of the most favored nation.

Aircraft of the designated airline of one Contracting Party
operating on the agreed services on a flight to, from, or
across the territory of the other Contracting Party shall
be admitted temporarily free from customs duties, subject,
otherwise to the customs regulations of such other
Contracting Party. Supplies of fuel, lubricating oils,
spare parts, regular equipment, and aircraft stores
retained on board aircraft of the designated airline of one
Contracting Party shall be exempt in the territory of the
other Contracting Party from customs duties, inspection
fees, or similar duties or charges, even though such
supplies be used by such aircraft on flights in that
territory.

The exemptions provided for by this Article shall also be
available where the designated airline of one Contracting
Party has contracted with another airline, which similarly
enjoys such exemptions from the other Contracting Party,
for the loan or transfer in the territory of the other
Contracting Party of the items specified in paragraph 2 of
this Article. - .
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ARTICLE VII
Safety

Zach Contracting Party shall recognize as valid, for the
purpose of operating the air service provided for in this
Agreement, certificates of airworthiness, certificates of
competency, and licenses issued or validated by the other
Contracting Party and still in force, provided that the
requirements for such certificates or licenses at least
equal the minimum standards which may be established
pursuant to the Convention. Each Contracting Party may,
however, refuse to recognize as valid for the purpose of
flight above its own territory, certificates of competency
and licenses granted to or validated for its own nationals
by the other Contracting Party.

Each Contracting Party may request consultations concerning
the safety standards and requirements maintained by the
other Contracting Party relating to aeronautical
facilities, aircrew, aircraft, and operation of the
designated airlines. 1If, following such consultations, one
Contracting Party finds that the other Contracting Party
does not effectively maintain and administer safety
standards and requirements in these areas that at least
equal the minimum standards which may be established
pursuant to the Convention, the other Contracting Party
shall be notified of such findings and the steps considered
necessary to conform with these minimum standards; and the
other Contracting Party shall take appropriate corrective
action. Each Contracting Party reserves the right to
withhold, suspend, limit, revoke or impose such appropriate
conditions as it may deem necessary with respect to
operating authorization or technical permission of an
airline designated by the other Contracting Party in the
event the other Contracting Party does not take such
appropriate action within a reasonable time.

When required by an emergency, a Contracting Parfy may,
prior to consultations referred to in paragraph 2, exercise
the right to withhold, suspend,” limit, revoke or impose
such appropriate conditions as it may deem necessary with
respect to operating authorization or technical permission
of an airline designated by the other Contracting Party.
Any action taken in accordance with this or the previous
paragraph shall be discontinued upon compliance by the
other Contracting Party with the safety provisions of this
Erticle.



ARTICLE VIII
Application of Law

The laws and regulations of one Contracting Party relating
to entry into or departure from its territory of aircraft
engaged in international air navigation or to the operation
and navigation of such aircraft while within its territory
shall apply to aircraft of the designated airline of the

other Contracting Party.

The laws and regulations of one Contracting Party relating
to the entry into, sojourn in, and departure from its
territory of passengers, crew, or cargo of aircraft (such
as laws and regulations relating to entry, clearance,
aviation security, immigration, passports, customs,
quarantine, or in the case of mail, postal laws and
regulations) shall be applicable to the passengers, crew,
or cargo of the aircraft of the designated airline of the
other Contracting Party while in the territory of the first

Contracting Party.



ARTICLE IX
Revocation or Change of Authorization

Each Contracting Party reserves the right to withhold,
suspend, limit, revoke or impose such appropriate
conditions as it may deem necessary with respect to the
operating authorization or technical permission of an
airline designated by the other Contracting Party if it is
not satisfied that substantial ownership and effective
control of such airline are vested in nationals of the
other Contracting Party. Each Contracting Party also
reserves the right to withhold, suspend, limit, revoke, or
impose such appropriate conditions as it may deem necessary
with respect to the operating authorization or technical
permission of a designated airline in case of failure by
the designated airline of the other Contracting Party to
comply with the laws and requlations of the first
Contracting Party.

Prior to exercising a right conferred in paragraph 1 of
this Article to withhold, suspend, limit, revoke, or impose
such appropriate conditions as it may deem necessary with
respect to the operating authorization or technical
permission issued to the designated airline of the other
Contracting Party, the Contracting Party desiring to
exercise such right shall give notice thereof to the other
Contracting Party and simultaneously to the designated
airline concerned. Such notice shall state the basis of
the proposed action and shall afford opportunity to the
other Contracting Party to consult in regard thereto. Any
action shall become effective on the date specified in such
notice (which shall not be less than one calendar month
after the date on which the notice would in the ordinary
course of transmission be received by the Contracting Party
to whom it is addressed) unless the notice is withdrawn
before such date. -
This Article does not limit the rights of either .
Contracting Party to withhold, suspend, limit, revoke or
impose such appropriate conditions as it may deem necessary
in accordance with the provisions of Article VII (Safety)
and Annex Section VII (Security). In the event of action by
one Contracting Party under this Article or Article VII or
Annex Section VII, the rights of the other Contracting
Party under Article XII (Settlement of Disputes) shall not

be prejudiced.



ARTICLE X
Consultations

Either Contracting Party may, at any time, request
consultations relating to this Agreement. Such consultations
shall begin at the earliest possible date, but not later than
60 days from the date one Contracting Party receives the
request from the other unless otherwise agreed.

DITOD /NN 7Ty



ARTICLE XI
Amendment of Agreement

If either of the Contracting Parties considers it desirable
to amend any terms of this Agreement, it may request
consultations with the other Contracting Party. Such
consultations, which may be through discussion or by
correspondence, shall begin within a period of 60 days from the
date of the request unless otherwise agreed. Any amendments so
negotiated shall come into force and shall form an integral
part of this Agreement when they have been confirmed by an
exchange of notes through the diplomatic channel.

W
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ARTICLE XII
Settlement of Disputes

Any dispute arising under this Agreement which is not
resolved by a first round of formal consultations, except
those which may arise with respect to specific tariff
filings, may be referred by agreement of the Contracting
Parties for decision to some person or body. If the
Contracting Parties do not so agree, the dispute may at the
request of either Contracting Party be submitted to
arbitration in accordance with the procedures set forth
below.

Arbitration shall be by a tribunal of three arbitrators to
be constituted as follows:

(a) within 30 days after the receipt of a request
for arbitration, each Contracting Party shall name
one arbitrator. Within 60 days after these two
arbitrators have been named, they shall by
agreement appoint a third arbitrator, who shall
act as President of the arbitral tribunal;

(b) if either Contracting Party fails to name an
arbitrator, or if the third arbitrator is not
appointed in accordance with sub-paragraph (a) of
this paragraph, either Contracting Party may
request the President of the International Civil
Aviation Organization to appoint the necessary
arbitrator or arbitrators within 30 days. If the
President of the Council is of the same
nationality as one of the Parties, the most senior
Vice President who is not disqualified on that
ground shall make the appointment.

Except as the Contracting Parties agree otherwise, the
arbitral tribunal shall determine the limits of its
jurisdiction in accordance with this Agreement and shall -
establish its own procedure. At the direction of the

tribunal or at the request of either of the Contracting
Parties, a conference to determine the precise issues to be
arbitrated and the specific procedures to be followed shall

be held no later than 15 dayvs after the tribunal is fully

constituted.

i2s agree otherwise, each

Exceot as the Contracting P
a memorandum within 45 days

ar
Contracting Party s3nhall submi
of the time the triocunal is fullv constituted. Replies .
shall be due 60 davs later, e tribunal shall hold a -
nearing at the r=guest of either Contracting Party or at
its discretion within 15 days after replies are due.



The tribunal shall attempt to render a written decision
within 30 days after completion of the hearing or, if no
hearing is held, after the date both replies are
submitted. The decision of the majority of the tribunal
shall prevail.

The Contracting Parties may submit requests for
clarification of the decision within 15 days after it is
rendered and any clarification given- shall be issued within
15 days of such request.

Each Contracting Party shall, consistent with its national
law, give full effect to any decision or award of the
arbitral tribunal and where the national law prevents full
effect being given to the decision or award, use its best
efforts, consistent with that law, to do so.

The expenses of the arbitral tribunal, including the fees
and expenses of the arbitrators, shall be shared equally by
the Contracting Parties. Any expenses incurred by the
President of the International Civil Aviation Organization
in connection with the procedures of paragraph 2(b) of this
Article shall be considered to be part of the expenses of
the arbitral tribunal.



ARTICLE XIII
Termination

Either Contracting Party may at any time from the entry
into force of this Agreement give notice in writing through
diplomatic channels to the other Contracting Party of its
decision to terminate this Agreement. Such notice shall be
communicated simultaneously to the International Civil Aviation
Organization. The Agreement shall terminate one year after the
date of receipt of the notice by the other Contracting Party,
unless the notice to terminate is withdrawn by mutual consent
before the expiry of this period. 1In the absence of
acknowledgment of receipt by the other Contracting Party, the
notice shall be deemed to have been received 14 days after the
receipt of the notice by the International Civil Aviation

Organization.



ARTICLE XIV

Registration

This Agreement and any amendment thereto shall be
registered with the International Civil Aviation Organization.



ANNEX B
SECT T

Routes for the Airlines of the United States of America:

The airlines of the United States designated under this
Agreement shall, in accordance with the terms of their
designations, be entitled to perform scheduled international
air service on the following routes:

South Pacific Route:

1. (a) From the United States (excluding Guam and the
Commonwealth of the Northern Mariana Islands) via
Canton Island, French Polynesia, Fiji, New Caledonia
and New Zealand to Sydney, Melbourne, Darwin, Perth,
Brisbane 1/, Cairns 1/ and another point 1/ to be
selected Dby the Government of the United States and
beyond to New Zealand, Southeast Asia, South Asia,
Africa, Europe (1nclud1ng the United Kingdom) and
beyond.

(b) An additional 8 points in Australia may be served only
via any one or more of the specified and/or selected
gateway points in Australia set forth in sub-paragraph
(a). These 8 one-stop points may be changed at any
time. 1/

North Pacific Route:

2. From the United States (excluding Guam and the Commonwealth
of the Northern Mariana Islands) via Canada, Japan,
Southeast Asia including the Republic of the Philippines to
any two points in Australia chosen from Sydney, Melbourne,
Brisbane and Cairns.

Guam and the Commonwealth of the Northern Mariana Islands Route:

3. From Guam and the Commonwealth of the Northern Mariana
Islands to any two points to be ¢hosen from Sydney,
Melbourne, Perth, Darwin, Brisbane, Cairns or a point to be
selected by the Government of the United States.

1/ Flights serv1ng these points may operate beyond Australia
Without traffic rights (blind sector only) to third countries.

JO



SECTION II

Routes for the airlines of Australia:

The airlines of Australia designated under this Agreement
shall, in accordance with the terms of their designations, be
entitled to perform scheduled international air service on the
following routes:

South Pacific Route:

1. (a) From Australia via New Zealand, New Caledonia, Fiji,
American Samoa 1/, Canton Island, French Polynesia and
Canada to Honolulu, San Francisco, Los Angeles 2/, New
York and three points 3/ to be selected by the -
Government of Australia and beyond to Canada, the
United Kingdom and Europe and beyond.

(b) An additional 8 points in the United States may be
served only via one or more of the specified and/or
selected gateway points in the United States set forth
in sub-paragraph (a). These 8 one-stop points may be
changed at any time. 3/

North Pacific Route:

2. From Australia via any one point in Asia (including Hong
Kong, Japan, Korea and Taipei and may be changed from time
to time) to any two points in the United States to be
chosen from Honolulu, Los Angeles, San Francisco and New

York. 4/
Guam and the Commonwealth of the Northern Mariana Islands Route:

3. From Australia to Guam and the Commonwealth of the Northern
Mariana Islands and beyond to any two points to be chosen
from Tokyo, Nagoya, Fukuoka, Seoul, Taipei, Beijing and one
additional point to be specified. The beyond points may be
changed from time to time.

1/ May be served as an intermediate or a turnaround point.

e
by

2/ Unless operated via San Francisco and New York, services
beyond Los Ange=la2s toD the Jnited ¥ingdom and Europe and
peyond may be oparated as follows:



From September, 1991, to Europe and beyond but not to the
United Kingdom

From September, 1992, to Europe and beyond and up to four
flights per week to the United Kingdom and beyond

From September, 1993, to the United Kingdom and Europe and
beyond. )

Flights serving these points may operate beyond the United
States without traffic rights (blind sector only) to third
countries.

Services by the designated airline(s) of Australia may
begin at such time as the two Contracting Parties mutually
determine, which in any event, shall be no later than the
time when the designated airlines of the United States are
operating a total of 8 weekly frequencies on the United
States' North Pacific route.

3
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SECTION III

Notes to the Routes:

1.

2.

Services on the agreed routes shall either commence or
terminate in the designated airline's homeland territory.

The designated airline(s) of each Contracting Party may, on
any or all flights and at their option, without loss of any
right to carry traffic otherwise permissible under this
Agreement:

(a) operate flights in either or both directions;

(b) combine different flight numbers within one aircraft
operation;

(c) transfer traffic from any of its aircraft to any of
its other aircraft at any point on the routes;

(d) omit points; and,

(e} serve any two or more (co-terminalize) points on one
flight.

On any segment or segments of the routes above, each
designated airline may perform international air service
without any limitation as to change, at any point on the
route, in type or number of aircraft operated, provided
that in the outbound direction the service beyond such
point is a continuation of the service from the territory
of the Contracting Party that has designated the airline
and, in the inbound direction, the service to the territory
of the Contracting Party that has designated the airline is
a continuation of the service behind such point, and
provided that such changes are in conformance with the
capacity authorized. =

In operating or holding out the authorized services on the
agreed routes, a designated airline of one Contracting
Party, which holds appropriate authority to provide such
service, may enter into cooperative marketing arrangements
with an airline of the other Contracting Party, provided
that the arrangement does not include cabotage or revenue
pooling. Each Contracting Party shall authorize such
arrangements, on the basis of reciprocity, to the extent
that it would authorize such arrangements if the carrier of
the other Contracting Party were a carrier of 1its own
nationality, and may reaquire conformance with consumer
disclosure rules soecified In domestic law. Neither

2%

TAYAS ARl X S WAk Nic UK ARV I

AT

DI2OD AN 70T



Contracting Party shall withhold approval for such an
arrangement solely among carriers of the Contracting
Parties. Due regard shall be given by the aeronautical
authorities of each Contracting Party to the confiden-
tiality of proprietary information in any filing
requirements.
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SECTION IV

It is agreed between the Contracting Parties:

l.

That the two Governments desire to foster and encourage the
widest possible distribution of the benefits of air travel
for the general good of mankind at the cheapest rate '
consistent with sound economic principles, and desire to
stimulate international air travel as a means of promoting
friendly understanding and good will among peoples and
insuring as well the many indirect benefits of this form of
transportation to the common welfare of both countries.

The designated airlines of the two Contracting Parties
operating on the routes described in this Annex shall enjoy
fair and equal opportunity for the operation of the agreed
services. If the designated airline of one Contracting
Party is temporarily unable, as a result of armed conflict
or for reasons within the control of :che other Contracting
Party, to take advantage of such opportunity the
Contracting Parties shall review the situation with the
object of assisting the said airline to take full advantage
of the fair and equal opportunity to participate in the
agreed services,

That in the operation by the designated airline of either
Contracting Party of the trunk services described in the
present Annex, the interests of any airline of the other
Contracting Party shall be taken into consideration so as
not to affect unduly the services which the latter provides
on all or part of the same route.

That the total air transport services offered by the
designated airlines of the two Contracting Parties over the
routes specified in this Annex shall bear a close
relationship to the requirements of the public for such
services.

k)

That the services provided by each designated airline under
this Agreement and its Annex shall retain as their primary
oqigggtge the provision of capacity adequate to the traffic
demands between the country which designates such airline
and the country of ultimate destination of the traffic.

The right to embark or disembark on such services
international traffic destined for and coming from third
countries at a point or points on the route specified in
the Annex to this Agreement shall be applied in accordance
with the general orinzinles of orderly devslopment to which
both Governments 3unscribe and shall be subject to the
general principlas that capacity shouald be relate?:

7%



(a) to traffic requirements between the country of origin
and the countries of destination;

——

(b) to the requirements of through airline operation; and

(c) to the traffic requirements of the area through which

the airline passes after taking account of local and

regional services.

. <iTE

Each Contracting Party shall take all appropriate action fF’:ﬂ;*
within its jurisdiction to eliminate all forms of Efgwqﬁ
discrimination or unfair competitive practices adversely L\éhvb¢4n
affecting the competitive position of the designated s
airline of the other Contracting Party to compete in the
international air services covered by this Agreement.
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EMBASSY OF AUSTRAL|A
WASHINGTON. D. .

23 March 1989

o

The Hoﬁourabte James A. Baker, III,
Secretary of State, '
WASHINGTON. D.C.

Your Excellency,

I have the honor to refer to Your Excellency's Note of March 23,

1989, which reads as follows:
"Excellency:

I have the honor to refer to recent consultations between
our two Governments relating to capacity on the agreed
routes contained in the Air Transport Agreement between
the Government of the United States of America and the
Government of the Commonwealth of Australia, signed at
Washington on December 3, 1946, as amended subsequently,
including by an Exchange of Notes of today's date.

1 have the further honor to propose that the provisions of
the attached Annexes shall govern capacity by the
designated airlines of each Contracting Party on the
agraed routes from August 20, 1988. Annex A contains
provisions on capacity on South Pacific routes. Annex 8
contains provisions on capacity on North Pacific routes.
Annex C contains provisions on capacity on the

Guam/Northern Marianas route. Annex D contains agr;éd

27
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(c) The supplementary services (extra sections) referred to in
sub-paragraph (a) (ii) of this paragraph are flights operated in
conjunction with a previously authorized schedule of the
designated airline proposing to operate the supplementary
service in order to relieve peak demand for capacity between the
United States and Australia caused by seasonal pressures or
special events. Such supplementary services may not be operated
for a period longer than 4 consecutive months and are not
intended to circumvent the provisions of this Memorandum.
Supplementary services will not be included in base capacity but
passengers on such services, except for the purpose of
calculating load factors under paragraphs 6{a)(iii) and 6(b) of
this Memorandum, will be included in base traffic for the
purposes of the calculations of permissible capacity increases
pursuant to this Memorandum. Applications for services meeting
the standards of this sub-paragraph may be filed on short notice.

3. (a) If the Contracting Party receiving a filing for a
capacity increase believes that operation of the level of
additional capacity would be inconsistent with Section III of
the Annex to the Agreement, that Contracting Party, not later
than 45 days prior to the date it is proposed that the capacity
increase would become effective, may object in writing to the
other Contracting Party. The objection will be based on
specific concerns related to the capacity principles set out in
that Section. Within 15 days of receipt of an objection, the
Contracting Party receiving that objection will notify the other
Contracting Party of whether the filing will be modified or
withdrawn in the light of the concerns expressed in the
objection. Within this period of 15 days either Contracting
Party may then request consultations concerning the filing.
Should consultations be requested, the Contracting Parties will
conclude the consultations within 25 days of the receipt of the
request, unless otherwise agreed. <Consultations may be
conducted through diplomatic channels. '

(b) If consultations are held pursuant to this paragraph and the
Contracting Parties fail to reach agreement concerning an -
increase in capacity greater than ‘that guaranteed under

paragraph 4(a) of this Memorandum, or if neither Contracting
Party requests consultations on the filing in question, the
Contracting Party receiving the filing may disapprove that
portion that is in excess of the guarantees, or would not be
allowed under paragraph 5 of this Memorandum.

e
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(c) If consultations are held pursuant to this paragraph and the
Contracting Parties fail to reach agreement concerning an
increase in capacity for which there is an entitlement under
paragraph 6(a) of this Memorandum, the Contracting Party
receiving the filing will approve that increase promptly
thereafter. If neither Contracting Party requests consultations
on this filing, the Contracting Party receiving the filing will
approve it promptly.

(d) If consultations are held pursuant to this paragraph and the
Contracting Parties fail to reach agreement concerning an
increase in capacity under paragraph 4 (a) of this Memorandum,
or if neither Contracting Party requests consultations on the
filing in question, the Contracting Party receiving the filing
will not disapprove that increase except as provided in
paragraph 5 of this Memorandum.

(e) If consultations are held pursuant to this paragraph and the
Contracting Parties fail to reach agreement concerning an
increase in capacity greater than that quaranteed under
paragraph 6 (a) of this Memorandum, or if neither Contracting
Party requests consultations on the filing in question, the
Contracting Party receiving the filing may disapprove that
portion that is in excess of the guarantee,

4. (a) Except as provided in paragraph 5 of this Memorandum,
any designated airline will be entitled, during any 12-month
period commencing at the option of the airline on either March 1
or September 1, to increase its capacity, measured in aircraft
seats it is operating at the time of the filing, by the greatest
of:

(i) 2 additional B-747 equivalent roundtrip services per week or
their equivalent on route one; 1/ or

(ii) that airline's percentage growth in revenue passenger
traffic between the United States and Australia on rogte 1
during the most recent l2-month period for which statistics are

available 2/; or - -

-

1/ In the event that a mix of aircraft is sought to be operated
under this provision the following coefficients shall apply:
B-747=1; B-747SP, DC-10 or L-1011=0.75; 3-767 or DC-8=0.5.

2/ Unless otherwise agreed hetween the Contracting Parties,
paragraph 4 (a) (ii) will not apply to a newly designated
airline (which is not a reolacement for another airline on this
route) uantil 4 years o7 continuous service by the airline filing
for the increase hiv2 =2lapsed.
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(iii) the total percentage growth in revenue passenger traffic
between the United States and Australia on route 1 during the
most recent l2-month period for which statistics are available.

At the option of the airline the capacity entitlements may be
exercised within the 18 month period following the effective
date of the entitlement, chosen pursuant to paragraph 4 (a)
above, by means of a single capacity increase, or through a
combination of two or more capacity increases, provided that
the capacity entitlement determined under this paragraph will
be calculated only once in any year. Where the capacity
entitlement referred to above results in a residue of seats
upon conversion into weekly frequencies, the airline may
operate an additional weekly frequency provided such residue is
50 percent or more of the seat capacity of the aircraft which

will be operated.

(b) The data source used to determine specific airline growth
under sub-paragraph (a) (ii) of this paragraph shall be the
statistics reported by that airline to its Government. The
data source used to determine total traffic growth between the
United States and Australia under sub-paragraph (a) (iii) of
this paragraph shall be the sum of the statistics reported by
all designated airlines to their respective Governments.

(c) Percentage growth in revenue passenger traffic referred to
in sub-paragraphs (a) (ii) and (iii) of this paragraph will be
calculated on the basis of the growth in the on-flight United
States-Australia uplift/discharge (origin/destination)
passenger traffic carried on route 1 over the most recent 12
months period for which statistics are available. On-flight
United States- Australia uplift/discharge (origin/destination)
passenger traffic will mean revenue passengers uplifted in the
territory of one Contracting Party and discharged on the same
flight at a point in the territory of the other Contracting

Party.

k]

5. (a) With respect to capacity increases filed under this
Memorandum, if the receiving Contracting Party concludes that
the proposed capacity would be inconsistent with Section III of
the Annex to the Agreement, that Party may disapprove such
filing provided:

(i) the proposad capacity would result in the designated
airlines of the other Contracting Party operating 62.3% or
more of the caracity offered by United States and

Australian airlin=s in the United States-Australia markast
on route l; an+
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(ii) the revenue passenger traffic of the designated
airlines of the receiving Contracting Party has not
increased by 6% or more on route 1 over the most recent
twelve month period for which statistics are available.

(b) Tpg revenue passenger traffic referred to in sub-paragrapn
(a)'(%l? of this paragraph will be calculated pursuant to the
definition provided in paragraph 4(c) of this Memorandum.

(c? On}y such portion of the filing which exceeds the 62.5%
criterion of sub-paragraph (a)(i) of this paragraph may be
disapproved.

6. (a) Notwithstanding any other provision of this Memorandunm,
each designated airline, provided it has fully used its
entitlements granted under other paragraphs of this Memorandum,
will be entitled to:

(i) operate a minimum of 4 round trip frequencies per week
between the United States and Australia on route 1, without
limitation as to aircraft type;

(ii) operate any level of capacity that had been operated
by that airline on route 1 at any time within the most
recent 18 months; and

(iii) operate a level of capacity necessary to reduce its
average load factor to 70% on its regqularly scheduled
services on route 1 provided that an average of 55% or more
of the revenue passenger traffic onboard is U.S. -
Australia uplift/discharge (origin/destination) passenger
traffic.

(b) The operation of a level of capacity necessary to reduce an
airline's load factor to 70% on its reqularly scheduled
services referred to in sub~paragraph (a)(iii) of this
paragraph shall be calculated on the basis of statistids
reported by that airline to its Government, with such _
statistics reflecting: (1) All revenue passenger traffic,
irrespective of point of uplift/discharge (origin/destination)
on route 1, and,(2) U.S.- Australia uplift/discharge
(origin/destination) revenue passenger traffic carried into and
from the territory of the other Contracting Party on route 1
during the most recent 12 month period for which statistics are
available. Where the calculation of such capacity results in a
rasidue of seats upon conversion into weekly frequencies, the
airline may opoerat=2 an additional we=2%ly frequency provided
such residue is 30 narcent or more of the seat capacity of th;
aircraftt to be opera==i, -

b ke
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7. Each Contracting Party shall have the right to designate
one additional airline on route 1l during the three years from
the effective date of this Memorandum. This airline shall have
the right to operate a minimum of four roundtrip frequencies
per week between the United States and Australia, without

limitation as to aircraft type.

8. If under the application of paragraph S of this Memorandum a
circumstance arises that the capacity increase proposals of all
the airlines of one Contracting Party cannot be fully approved
under the entitlements of paragraph 4 (a) of this Memorandum,
the available capacity shall be allocated by that Contracting
Party equally among the airlines proposing the increases,
provided that the Contracting Party performing such allocation
shall retain the right to allocate on other than an equal basis
in individual cases, and provided further that, following any
allocation, notification shall be provided to the other

Contracting Party.

9. (a) Subject to sub-paragraph (b) of this paragraph, and
provided that the Agreement remains in effect, this Memorandum
will enter into effect on August 20, 1988 and will remain in
effect for three years, and thereafter will remain in effect
unless either Contracting Party notifies the other in writing
of its intention to terminate this Memorandum on a date it

specifies.

(b) At any time after three years from the date of commencement
of this Memorandum, either Party may request consultations,
which will be held within 60 days from the date of the request,
to amend the Memorandum. Unless mutually arranged otherwise,
if at the conclusion of such consultations, agreement cannot be
reached on amendments proposed by either Party, this Memorandum
will terminate one month from the date of conclusion of the

consultations.

(c) The arrangements in sub-paragraph (b) of this paragraph
will not preclude either Party from seeking amendments to this

Memorandum within three years from the date of its commencement..
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ANNEX B

MEMORANDUM OF UNDERSTANDING
UNITED STATES - AUSTRALIA
NORTH PACIFIC ROUTE 2 CAPACITY

The two delegations confirmed their unders &nding that services
by the designated airlines on the agreed routes will be
operated in accordance with the principles set forth in Section
III of the Annex to the 1946 Agreement.

The two delegations acknowledged in that connection that two
elements of the capacity principles set forth in Section III
were particularly important in the context of designated
airline operations over the North Pacific route:

(i) that the interests of any airline of the other
Contracting Party shall be taken into consideration so
as not to affect unduly the services which the latter
provides on all or part of the same route; and

(ii) that the primary purpose of such service is the
carriage of traffic originating in or destined for the
designated airline's own territory.

The Contracting Parties therefore agreed that for services of
the designated airlines operating on United States route 2 and
Australian route 2 the following will apply:

1. (a) A designated airline of a Contracting Party proposing
to increase capacity will file with the other Contracting Party
a schedule for the North Pacific route reflecting the increase,
specifying whether the increase invokes paragraph 4 (a) or 6
(a) of this Memorandum, or specifying that the increase is
greater than that provided in those paragraphs. This filing
will be made at least 60 days prior to the effective date of
the capacity increases, unless the receiving Contracting Party
permits a shorter time.

(b) A Contracting Party receiving a schedule filing will, no
later than 45 days in advance of the effective date of the
schedule, take whatever steps are required to inform the
designated airline of approval, objection or disapproval of the
capacity increases, as appropriate, under the terms of this
Memorandum.

2. (a) For the purposes of this Memorandum, the following will
not be regarded as invoiving an increase in capacity:

(4}

(i) changes in aircraft seating configurations; or

(ii) suodlementarw s2rvices (=2xtra sections). -
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(b) Changes in aircraft seating configurations may be
introduced upon the filing of a notice by the designated
airline with the other Contracting Party.

(c) The supplementary services (extra sections) referred to in
sub-paragraph (a) (ii) of this paragraph are flights operated
in conjunction with a previously authorized schedule of the
designated airline proposing to operate the supplementary
service in order to relieve peak demand for capacity between
the United States and Australia caused by seasonal pressures or
special events. Such supplementary services may not be
operated for a period longer than 4 consecutive months and are
not intended to circumvent the provisions of this Memorandum.
Supplementary services will not be included in base capacity
but passengers on such services, except for the purpose of
calculating load factors under paragraphs 6(a)(iii) and 6(b) of
this Memorandum, will be included in base traffic for the
purposes of the calculations of permissible capacity increases
pursuant to this Memorandum. Applications for services meeting
the standards of this sub-paragraph may be filed on short
notice.

3. (a) If the Contracting Party receiving a filing for a
capacity increase believes that operation of the level of
additional capacity would be inconsistent with Section III of
the Annex to the Agreement, that Contracting Party, not later
than 45 days prior to the date it is proposed that the capacity
increase would become effective, may object in writing to the
other Contracting Party. The objection will be based on
specific concerns related to the capacity principles set out in
that Section. Within 15 days of receipt of an objection, the
Contracting Party receiving that objection will notify the
other Contracting Party of whether the filing will be modified
or withdrawn in the light of the concerns expressed in the
objection. Within this period of 15 days either Contracting
Party may request consultations concerning the filing. Should
consultations be requested, the Contracting Parties will
conclude the consultations within 25 days of the receipt of the
request, unless otherwise agreed. Consultations may be
conducted through diplomatic channels.

(b) If consultations are held pursuant to this paragraph and
the Contracting Parties fail to reach agreement concerning an
increase in capacity greater than that guaranteed under
paragraph 4 (a) of this Memorandum, or if neither Contracting
Party requests consultations on the filing in question, the
Contracting Party receiving the filing may disapprove that
portion that is in excess of the guarantees, or would not be
illowed under paragriaoh 3 9f this Memorandum. :

<
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(c) If consultations are held pursuant to this paragraph and
the Contracting Parties fail to reach agreement concerning an
increase in capacity for which there is an entitlement under
paragraph 6(a) of this “emorandum, the Contracting Party
receiving the filing will approve that increase promptly
thereafter. If neither Contracting Party requests
consultations on the filing in question, the Contracting Party
receiving the filing will approve it promptly.

(d) If consultations are held pursuant to this paragraph and
the Contracting Parties fail to reach agreement concerning an
increase in capacity under paragraph 4(a) of this Memorandum or
if neither Contracting Party requests consultations on the
filing in question, the Contracting Party receiving the filing
will not disapprove that increase except as provided in
paragraph 5 of this Memorandum.

(e) If consultations are held pursuant to this paragraph and
the Contracting Parties fail to reach agreement concerning an
increase in capacity greater than that guaranteed under
paragraph 6 (a) of this Memorandum or if neither Contracting
Party requests consultations on the filing in question, the
Contracting Party receiving the filing may disapprove that
portion that is in excess of the guarantee,

4. (a) Except as provided in paragraph 5 of this Memorandun,
any designated airline will be entitled, during any 12-month
period commencing at the option of the airline on either March
1 or September 1, to increase its capacity, measured in
aircraft seats it is operating at the time of the filing, by

the greatest of:

(i) one additional B-747 roundtrip service per week or its
equivalent on route two 1/; or, '

(ii) that airline's percentage growth in revenue passenger
traffic between the United States and Australia on route 2
during the most recent l2-month period for which stat#stics are

available; or

“

(iii) the total percentage growth in revenue passenger traffic
between the United States and Australia on route 2 during the
most recent l2-month period for which statistics are avaiiable.

operated under - ~rovision the following coefficiants
shall apbply: 2-":"=1; 3-7475%, DC~-10 or L-1011=0.75; 3-767
or DC-8=0.5.

1/ In the event t=a% a mix of aircraft is sought to be
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(b) Unless otherwise agreed between the Contracting Parties,
paragraphs 4(a)(ii) and 4(a)(iii) will not apply to a
designated airline (which is not a replacement for another
airline on this route) which commences operations on routa 2
until four (4) years of continuous service by the airline
filing for the increase have elapsed.

(c) After services have commenced by a designated airline of
one Contracting Party and when a designated airline of the
other Contracting Party commences services the growth
entitlements for designated carriers of the first Contracting
Party under sub-paragraphs (a)(ii) and (a)(iii) of this
paragraph will apply if:

(i) the airline seeking the increase in capacity has
operated over the preceding 12 months at an average
revenue passenger seat factor of 70% or more based on
the total traffic on board into/ex Australia; and

(ii) not less than 55% of passenger traffic carried over the
preceding 12 months by the airline seeking the increase
was Australia-USA v.v. uplift/discharge (origin/
destination) traffic.

(d) At the option of the airline the capacity entitlements may
be exercised within the 18 month period following the effective
date of the entitlement chosen pursuant to paragraph 4(a) above
by means of a single capacity increase, or through a combination
of two or more capacity increases, provided that the capacity
entitlement determined under this paragraph will be calculated
only once in any vear. Where the capacity entitlement referred
to above results in a residue of seats upon conversion inte
weekly frequencies, the airline may operate an additional weekly
frequency provided such residue is 50 percent or more of the
seat capacity of the aircraft which will be operated.

(e) The data source used to determine specific airline growth
under sub-paraqraph (a)(ii) of this paragraph shall be the -
statistics reported by that airline to its Government. The
data source used to determine total traffic growth between the
United States and Australia under sub-paragraph (a) (iii) of
this paragraph shall be the sum of the statistics reported by
all designated airlines to their respective Governments.

(f) Percentage growth in revenue passenger traffic referred to
in sub-paragraphs (a)(ii) and (2)(iii) of this paragraph will
he calculated on tre hasis of the growth in the on-flight
Jnited States-Australia uplift/discharge (orizin/destination)
nassenger traffic carriad on route 2 over the nost recent ¥z
months period for which statistics are availacle. On-flignt
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United States-Australia uplift/discharge (origin/destination)
passenger traffic will mean revenue passengers uplifted in the
territory of one Contracting Party and discharged on the same
flight at a point in the territory of the other Contracting
Party.

5. (a) With respect to capacity increases filed under this
Memorandum, if the receiving Contracting Party concludes that
the proposed capacity would be inconsistent with Section III of
the Annex to the Agreement, that Party may disapprove such
filing provided:

(i) the proposed capacity would result in the
designated airlines of the other Contracting Party
operating 62.5% or more of the capacity offered by
United States and Australian airlines in the United
States-Australia market on route 2; and

(ii) the revenue passenger traffic of the designated
airlines of the receiving Contracting Party has not
increased by 6% or more on route 2 over the most recent
twelve month period for which statistics are available.

(b) The revenue passenger traffic referred to in sub-paragraph
(a)(ii) of this paragraph will be calculated pursuant to the
definition provided in paragraph 4(f) of this Memorandum.

(c) Only such portion of the filing which exceeds the 62.5%
criterion of sub-paragraph (a)(i) of this paragraph may be
disapproved.

6. (a) Notwithstanding any other provision of this Memorandum,
each designated airline provided it has fully used its )
entitlements granted under other paragraphs of this Memorandunm
will ‘be entitled to:

(i) operate any level of capacity that had been
operated by that airline on route 2 at any time within
the most recent 18 months; .

(ii) operate a level of capacity necessary to reduce
its average load factor to 70% on its regularly
scheduled services on route 2 provided that an average
of 55% or more of the revenue passenger traffic onboard
is U.S.-Australia uplift/discharge (origin/destination)
passenger traffic,

(b) The operation of a level of carmacity necessary to raduce an
airline's load factor to 72% on its regqularly scheduled



services referred to in sub-paragraph (a)(ii) of this paragraph
shall be calculated on the basis of statistics reported by that
airline to its Government, with such statistics reflecting: (1)
All revenue passenger traffic, irrespective of point of
uplift/discharge (origin/destination) on route 2, and,(2) U.S.-
Australia uplift/discharge (origin/destination) revenue
passenger traffic carried into and from the territory of the
other Contracting Party on route 2 during the most recent 12
month period for which statistics are available. Where the
calculation of such capacity results in a residue of seats upon
conversion into weekly frequencies, the airline may operate an
additional weekly frequency provided such residue is 50 percent
or more of the seat capacity of the aircraft to be operated.

7. If under the application of paragraph 5 of this Memorandum
a circumstance arises that the capacity increase proposals of
all the airlines of one Contracting Party cannot be fully
approved under the entitlements of paragraph 4(a) of this
Memorandum, the available capacity shall be allocated by that
Contracting Party equally among the airlines proposing the
increases, provided that the Contracting Party performing such
allocation shall retain the right to allocate on other than an
equal basis in individual cases, and provided further that,
following any allocation, notification shall be provided to the

other Contracting Party.

8. (a) Subject to sub-paragraph (b) of this paragraph, and
provided that the Agreement remains in effect, this Memorandum
will enter into effect on Auqust 20, 1988 and will remain in
effect for three years, and thereafter will remain in effect
unless either Contracting Party notifies the other in writing
of its intention to terminate this Memorandum on a date it

specifies.

(b) At any time after three years from the date of commencement
of this Memorandum, either Party may request consultations,
which will be held within 60 days from the date of the request,
to amend the Memorandum. Unless mutually arranged otherwise,

if at the conclusion of such consultations, agreement cannot be*
reached on amendments proposed by either Party, this Memorandum
will terminate one month from the date of conclusion of the

consultations.
(c) The arrangements in sub-paragraph (b) of this paragrapn

will not preclude either Party from seeking amendments to this
Memorandum within three years from the date of its commencement.
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ANNEX C

MEMORANDUM OF UNDERSTANDING ON GUAM AND
THE COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS ROUTE

The two delegations confirmed their understandings that
services by the designated airlines on the agreed route will be
operated in accordance with the principles set forth in Section
III of the Annex to the 1946 Agreement.

Each of the Contracting Parties may designate an airline or
airlines to operate over Route 3 with four (4) DC-10 round trip
frequencies or their equivalent per week. Three (3) frequencies
may be offered commencing on April 1, 1989, and one (1)
additional DC-10 or equivalent round trip frequency for each of
the Contracting Parties may be offered commencing April 1, 1990.
The capacity mechanism outlined below will not apply for two
years from April 1, 1989. (i.e. 1989 3 services, 1990 4 services,
1991 4 services, 1992 additional service if conditions of
capacity mechanism are met).

Further increases in capacity, beyond the entitlement of four
frequencies, will be guaranteed on the basis of one additional
DC-10 equivalent round trip service weekly for each Contracting
Party each year provided:

(a) an airline seeking an increase in capacity has operated
in its own right, over the preceding 12 months at an average
revenue passenger seat factor of 67.5% or more; and 70% or more
when the total number of services on the route reaches 7 per
week, based on:

-- for US airlines, total traffic on board into/
ex Australia on Route 3

-- for Australian airlines, total traffic on board
between Australia and Guam/Northern Mariana‘Islands on
Route 3; and

(b) no less than 55% of passenger traffic carried between
Australia and Guam/Northern Mariana Islands over the most recent
12 months by the airline seeking the increase was Australia-
Guam/Northern Mariana Islands uplift/discharge (origin/
destination) traffic.

With respect to this Memorandum of Understanding,
Australia-Guam/Northern Mariana Islands uplift/discharge
(origin/destination) traffic will include all passenger traffic
carried between Australia and Guam/Northern iariana Islands,
eXcept traffic carried on the 3ame or an affiliated airline
hetween Australia and third countries which makes a stopover oI
less than two consecutive nights in Guam or the Northern Mariana
I3lands.

W
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ANNEX D

UNDERSTANDINGS REACHED ON THE
INTERPRETATION OF THE MEMORANDA OF UNDERSTANDING
CONCERNING CAPACITY

1. Refererces in the three Memoranda of Understanding to
Section III of the Annex to the Air Transport Agreement between
the Government of Australia and the Government of the United
States of America, done at Washington on December 3, 1946, as
amended, will be to Section IV of the revised Annex.

2. Airlines sometimes operate extra capacity by substituting
larger for smaller aircraft. This extra capacity will be
treated as supplementary services (extra sections) under
paragraphs 2(c) of the South Pacific and North Pacific
Memoranda of Understanding.

3. In calculating a load factor under sub-paragraphs 6(a)(iii)
and 6(b) of the South Pacific Memorandum of Understanding and
sub-paragraphs 4(c)(i), 6(a)(ii) and 6(b) of the North Pacific
Memorandum of Understanding, services including extra capacity
brought about by substituting larger for smaller aircraft will
be treated as normal scheduled services irrespective of whether
for other purposes the extra capacity is treated as
supplementary services (extra sections).

4. Entitlements for a 12 month period referred to in
sub-paragraphs 4(a) of the South Pacific and North Pacific
Memoranda of Understanding will be calculated so as to be
effective from either March 1 or September 1, depending on
which period an airline chooses, The references to "time of
the filing" in sub-paragraphs 4(a) of the South Pacific and
North Pacific Memoranda of Understanding do not refer to an
airline filing for additional capacity but mean either the
September 1 or March 1 calculation of additional capacity

entitlements.

5. A designated airline which has chosen a 12 month Period
referred to in sub-paragraphs 4(a) of the South Pacific and
North Pacific Memoranda of Understanding beginning on either
March 1 or September 1 may elect to change the period provided
its next capacity entitlement is calculated 18 months after the
commencement date of the period it chose previously.

6. Airlines must operate their capacity entitlement under the
South Pacific and lNorth Pacific Memoranda of Understanding
within an 18 month reriod from the time the entitlement takes
effect, or the unusz=7 nortion will lapse.
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7. The base capacity from which entitlements will be
calculated under sub-paragraph 4(a) of the South Pacific and
North Pacific Memoranda of Understanding will be that capacity
which an airline is operating on either March 1 or September 1,
depending on which period that airline has chosen.

8. A reference in sub-paragraph 6(a)(ii) of the South Pacific
Memorandum of Understanding and sub-paragraph 6(a){(i) of the
North Pacific Memorandum of Understanding to any level of
capacity that had been operated by a designated airline at any
time within the most recent 18 months includes only capacity
operated on scheduled services and does not include
supplementary services operated by that airline. This
provision in no way prevents an airline from operating
supplementary services in accordance with sub-paragraphs 2(c)
of the South Pacific and North Pacific Memoranda of
Understanding.

9. The reference in brackets in sub-paragraph 4(b) of the
North Pacific Memorandum of Understanding and in footnote 2 of
the South Pacific Memorandum of Understanding to a designated
airline replacing another airline means that the replacement
airline will inherit the status of the airline it replaces.

10. In the second paragraph of the Guam/Commonwealth of the
Northern Mariana Islands Memorandum of Understanding, the
frequencies referred to are the total number of fregquencies
that each Contractlng Party may allocate among its designated
airlines.

11. The services in parentheses mentioned at the end of the
second paragraph of the Guam/Commonwealth of the Northern
Mariana Islands Memorandum of Understanding may be introduced
from April 1 of each of the years referred to.

12. The reference in the final paragraph of the Memorandum of
Understanding on Guam/Commonwealth of the Northern Mariana
Islands to two consecutive nights is to the time spent in Guam .
and/or the Northern Mariana Islands.’

13. Passenger traffic statistics will be exchanged through the
diplomatic channel. Thereafter, each Contracting Party will
make capacity entitlement calculations available, upon request,
to the designated airlines of each Contracting Party.

Y
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14, A designated airline must nominate to the aeronautical
authority of the other Contracting Party whether it wishes to
be a March 1 or September 1 airline under the North Pacific and
South Pacific Memoranda of Understanding, respectively. A
newly designated airline may nominate its chosen period once it
has been operating on the route for 12 months.

15. Under both the South Pacific and North Pacific Memoranda
of Understanding, if an airline of either Contracting Party
fails to qualify for a capacity entitlement under sub-paragraph
4(a) due to the operation of sub-paragraph 5(a), that airline
will not be entitled to any increase in capacity at that time
except capacity that may be allowed under sub-paragraph 5(c),
unless paragraph 6 comes into effect. After six months time,
however, that airline may seek to qualify for additional
capacity by changing from a September 1 to a March 1 carrier,
or vice versa.

16. In the South Pacific Memorandum of Understanding,

all references to U.S.-Australia uplift/discharge
(origin/destination) traffic are intended to refer to the same
traffic type as is mentioned in sub-paragraph 4(c). Similar
references in the North Pacific Memorandum of Understanding are
intended to refer to the same traffic type as is mentioned in
sub-paragraph 4(f) of the North Pacific Memorandum of
Understanding.

17. The reference in the third paragraph of the Guam/
Commonwealth of the Northern Mariana Islands Memorandum of
Understanding to "70 percent or more when the total number of
services on the Route reaches 7 per week" means the total
number of services operated by the airlines of the Contracting
Party seeking the increases.

REPRODUCETY AT GOVERNMENT FXPENSE



MEMCRANDUM OF UNDERSTANDING UN TARLZED

In the course of negotiations in Washingtcn May 12-23,
1980 the cdelegations of the Uni:ed'Sta:es»and Aus::nlia-
agreed that the éoun::y-bf-crigin priciag systexm adepted
subject to renewal in December 1978 be made permanent.

It was acreed to use the following orocedures:

(1) All designated airlines will file their tariffs
for one~way or roundtrip transportation originating in the
United States to Australia with tﬁe competent aeronautical
authorities of both countries. 1If such tariffs are accepted
by the United States aercnautical authority, the Aus<ralian
aerconautical authority will allow them to take effect subiecs
to the crocecdures provided for in paragraph (3) below.

(2)’All designated airlines will file tariffs Zfor one-
“ay or coundtrip t:ansporta;icn originating in Australia to
the United States with the aerorautical authorities ¢f both
countries. The United States aeronautical authority will
allow such tariffs aprroved by the Australian aeccnautical -
authorisy to take effect. The Australian aercnautical
azshority, when necessary, will discuss such tarifZ gropcsacs
indivifually with each desiznazed airline and reserves =
risht to eitlher:

(a) aprcove any tariff cf charges subnittel;

(B) agprove any such taziff subiect tO such vasiations

as Sicected;

i



(c)' :ej;ct any such tariff, or reject any such tariff
and direct the adovtion in its stead of such
tariff as is considered fair and reascnable.
Discussions of tariffs with U.S. airlines will be limited
to traffic origina<ing in Australia.
(3) If either government so cdesires, the United States
and Australia will consult to discuss either country's tariff

package. VNeither Party will take adverse action on any pro-

posec tariff until after such consultations. The provisions

c—

of the US-Australia Air Transport Service Agreement of 1946,

as amended, on advance filing of tariffs and notices of

dissatisfaction will remain in effect. If no agreement on

L d

tariffs is reached in ccnsultations, neither country shall
take an adverse action except with respect to proposed
tariffs for one-way or round-trip transportation from its
territcry.

(4§) Both the United States andAAustralia will allow
individual aizlines to file tariff revisions at the ai:linesf Y
discretion and will liberally enccurage the introduction of
imncvative price and guality-cof-service offerings, ccn;}s:ent
wish tae countsv-of-crigin principle in pacagragns (1) 9
(3, a>cve. (3o |
(5) Subject to the provisions oI paragTaphs, (2 astcve ) e

bota Pacties will allow any Jesisnated airline of either

. I
4 Kive



racsy to.offe: the same tariff for the transpcrtation of
:raffic on its services operated between Australia and
the U.S. as any ta:if: offe:ed_by ahy other dcsignatcd
airline for the transportation of traffic between ﬁhc

terzitories of the two Parties.

Ll Yofiesly
K. E. Toak.iey

Richard w. Bcaﬁsian
Chaizman leacder
Australian Delegaticn

Uniced Stases Delecaticn

wWashinagswon, D.C.

May 23, 1330



MEMCRANDUM OF UNDERSTAMDING ON CAPACITY

1. During consultactions held in Washington May 12-23,
1980, delegaticns representing the Governments of Australia
anc the Crited States of America exazined the capacity pro-
visions set forth in Section III of the Annex to the United
States~Australia Air Transport Agreement of December 3, 1946,
as anencded. The two delegations agreed that it was not the
intention of either Government to condone the operation by
their designated airline or airlines, over the rcocutes speci-
fiec in the S¢hedule to the Agreement, of capacity which is

inconsistent with the provisions of Section III of the Annex

to the Agreement. To minimize the possibility of the intro-
duction of such capacity or the imposition ¢f cagacity conetrols
incecnsiszent with Section III of the Annex to the Agreement
the two delegations reached the following undecstanding.

2. Prior to the filing of any schedule that would increase
caracity, the Government of the airline proposing such a change
will satis®y itself that the chances prorcosed would not intIo-
dice capacity inconsis<tent wieh the'§}ovisicns 0% Sectiocn IZZI A
0f t=e Annex £0 the Agreement. It will, thereaf<cer, celliver ‘
to the other Goveranment the formal filing >y the alirline ::n-;

{

cesned of such schedule chance at leasz §) 2avs prior to its |

effecsive 2ate unless a shorter period oI time is agreed u;cn\

7
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- .

by the Governments in special circumstances. Schedule changes
eflecting‘nd increase in capacity shall be submitted by the

interested airline directly to the aeronautical authorities

of the other par<y at least 30 cdays prior to their effective

dacte.

3. In any case where it appeacss to the other Governmen<s
that a proposed new schedule involving an increase in cagacity
would be inconsistent with the provisions of Section III of
the Annex to the Agreement, that Gove:nment, gighin 30 days
qf receipt of the filing, may infora the other of its objection
and shall provide the-:pecific reascons for its objection.

4. In the event that an objection is made in accordance
with the above procedure, the Government delivering the filing
will consicder the reascns set forth in the objection and, if
it deems the objection justified, will take steps to have the
filing withérawn or modified to the extent it considers
appropriate. If it finds that the objection does not provice
a basis for withdrawing or modifying the filing, it shall pro-
vide relevant reasons therelor.

5. Unless withdérawn, the proposed new schedule, <in its

——
et . — e = - —

Py

inal form or as mcdified pursuant ¢O pacagraga Aj”ghall 50

oci

)

into effect on the effective date referred to in paragracn 2.
6. Consu.tations under the terms ©Of <icle VIII of the
Tnised Stases-Aus+tralia Air Transcort Agreenmenc may be iavcked

to review existing air services wheneveI One Govermaent

e St \



' lieves that the services being conducted by a designated
irline or airlines of the other Government are iaconsistent
with the provisions of Section III of the Annex to the
Agreerment, provided that the services in guescion have been
in operation for six months or more. Consul:tations in
accordance with this paragzach shall be held within 60 days
of the receipt of the reguest.
7. In the consultations referred to in paragraph 6 the

two parties shall determine whether the services which have
been the subject of the consultations have been consistent

with the provisions ¢f Secticon III of the Annex to the Agree

ment. Unless the pacties find that the level of capacity is
ccnsistent with the provisions of Section 11l of the Annex
to the Agreenment, they shall endeavour to agree upon a level
0f capacity at which the airlines involved shall opexate ana
the period of time during which that level should be main-
tained. When the two parties cannot feach an agreenent as 2

P _—— e e eme e .

res:lt of such consultations, however, the Government of the

airline ccncermed shall refrain from ¢t ansmit;in schcdules

R - - —cem———

reflecting furthers zﬁcreases ‘or t&a* a;:lzﬁe be*ween the

toints specified in the Ziling mencicned in pa:a;:apb.;.a:cve
for a zeriod of six montas from the cate of elfectiveness cs
the schedule which has been guestioneé, unless otherwise

mutually agreed.



8. 1In éonneciicﬁ-with the'consﬁltatizns referred to in
~ paragraph 6, both Gove-nmeﬁts shall prcvzde information
relevant to the.tra--zc and capaczty s;: ation to be rev-cwcd
in the course of the consultations.

9. The provisions of the understanding mav be terminased
by either Government upon giving six months' notice to the
other Government, except that no such notification shall be
given for at least 30 months from the date of signing of this

Memcrandum of Understanding.

.@U W /S 7 Yoz JM/V-&—Z/

REchara w. Bog s an K. H. Tocakley v
Chairman Leader
United States Delegaticn Acstralian Delecation

Wasningten, D.C.
May 23, 198C



MEMORANDUM OF UNDERSTA 'G_ON CBARTERS

. In the course of negotistions in Washington May 12-23,
1980, the United States Delegation proposed that Australia
accept a country-of-origin charter article. The United
States Delegation explained that agreement on a charter
article was considered to be necessary by the Ynited States
in order to assist in the marketing of charter operations
from the United States to Australia.

2. In response the Australian Delegation indicated that

the proposal w: not acceptable.at this time. The Ausitalian
Governrent has announced that a review of the Australian
charter policy will take place in 1961 and that in the
meantime the existing charter policy would be retained. 1It
was therefore not possitle for the Australian Celegation to
Freenpt the outcome of that review. Furthermore, the

proposal by the United States was not ecceptable since it

. would be inconsistent with Australian dorestic legislaticn.

3. The Australian Delegation confirmed, however, that the
Australian Government will continue to approve, as in the
past, with minimum administrative requirements and formalities,
the operation of inclusive tour, affini;y and single eq;ity
passenger and cargo charters to Australia from the United
States. It will also consider favouratly applications for
other types of passenger charters, although with regard to
these charter types more complete details of the flight

would have to be submitted by the applicant.



4. "?ihally} thq‘Austrjlilh Delecation egphaiized‘thlt;the,
arrangements let;but above are designed to cncéurage, as‘!it
as is possible consistent with Australian domestic legislation,
proposals by United States carriers to operate passenger
charteér services to Australia from the United States.
Accordingly, any applications by United States carriers will
be considered expeditiously.

S. Similarly, the United States Delegation agreed that the
United States Government would favorably consider requests

by an Australian carrier for charter services on the basis

of comity and reciprocity.

ﬁu,wﬁw; KrTeetiley

Richard Ww. cgtszan K.H. Toakley 4
Chairman Leader . .
United States Pelegation Australian Delecation

washington, D.C.

May 23, 1980
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TREATIES AND OTHER INTERNATIONAL ACTS SERIXS 1574

AIR TRANSPORT SERVICES

Agreement Between the
UNITED STATES OF AMERICA
and AUSTRALIA

eSigned at Washington. December 3, 1946
eEffective December 3, 1946
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AIR TRANSPORT AGREEME.\”I; BETWEEN THE GOVERNMENT OF
THE UNITED STATES OF AMERICA AND THE GOVERNMENT
OF THE COMMONWEALTH OF AUSTRALIA

The Government of the United States of America and the Govern-
ment of the Commonwealth of Australia,

Desiring to conclude an Agreement for the purpose of promoting
direct air services as rapidly as possible between their respective
territories,

Have accordingly appointed authorized representatives for this
purpose, who have agreed as follows:-

- Articre I

For the purpose of this Agreement and its Annex unless the con
otherwise requires: -

(A) The term “territory” shall have the meaning assigned to it
by Article 2 of the Convention on International Civil Aviation signed
at Chicago on December 7, 1944. [*] :

(B) The term “aeronautical authorities” shall mean in the case of
Australia the Director-General’of Civil Aviation, and in the case of
the United States the Civil Aeronautics Board, and in both cases any

sson or body authorized by the respective Contracting Parties to
perforin the functions presently exercised by the above-mentioned
authorities.

(C) The term “designated airline” shall mean the air transport en-
terprise or enterprises which the seronautical authorities of one of the
Contracting Parties have notified in writing to the aeronautical
authorities of the other Contracting Party as the airline designated
by the first Contracting Party in accordance with Article ITT-of this

Agreement for the route specified in such notification.

(D) The terms “airline” and “route” shall be deemed to include -
“airlines” and “routes” respectively.

(E) The definitions contained in paragraphs (s), (b), and (d) of
Article 96 of the Convention on International Civil Aviation signed
at Chicago on December 7, 1944 (] shall apply.

1 (Internationsl Civil Aviation Conference, Chicago, Illinois, November I to
Decembder 7, 1944, Final Act and Related Documents, p. & Conference Series 64,
Departmeat of State publication 2282.)

T ' [ivd, p. 88]
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(F) The term “National of Australia” shall mean

(1) The Government of Australia or a British subject who is
ordinarily resident in Australia or

(i) A partnership comprised entirely of a number of such
subjects or of one or more of such subjects and the Gov-
ernment of Australia or :

(iii) A corporation or association created or organized under
the laws of Australia or of any State or Territory thereof
and which is substantially owned and effectively con-
trolled by the Government of Australia or by such subjects.
or by both such Government and one or more of such
subjects. )

(G) The term “National of New Zealand™ shall mean

(i) The Government of New Zealand or a British subject who
is ordinarilr resident in New Zealand or
(i1) A partnership comprised entirely of a number of such
subjects or of one or more of such subjects and the Govern-
ment of New Zealand or
(iii) A corporation or association created or organized under
the laws of New Zealand or of any Territory thereof and
which is substantially owned and effectively controlled
» br the Government of New Zealand or by such subjects or
by both such Government and one or more of such subjects.

(H) The term “National of the United States” shall mean a citizer
of the United States within the meaning of the Civil Aeronautics Act
of 1938, [*] as amended.

Articie 11

Each Contracting Party grants to the other Contracting Party
rights to the extent described in the Annex to this Agreement for the
purpose of the establishment of the internationalair services set forth
in that Annex, or as amended in accordance with Article XI of the™
present Agreement (hereinafter referred to as the “agreed services”)..

Armioe IIT
(A) The agreed services may be inaugurated immediately orata

. later date at the option of the Contracting Party to whom the rights

are granted, but not before:

(1) The Contracting Party to whom the rights have been-gnniet‘l
shall have designated an airline for the specified route;

' [52 Stat. 973.]
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(2) The Contracting Party which grants the rights shall have
given the appropriate operating permission to the airline concerned
which (subject to the provisions of paragraph (B) of this Article
and of Article VII) it shall do with the least possible delsy.

(B) The designated airline may be required to satisfy the aero-

nautical authorities of the Contracting Party granting the rights that .

it is qualified to fulfill the conditions prescribed by or under the laws
and regulations normally applied by those authorities to the opera-
tions of international commercial air sérvices.

Axmicie IV

(A) The charges which either of the Contracting Parties may im-
pose or permit to be imposed on the designated airline of the other
Contracting Party for the use of airports and other facilities shall not
be higher than would be paid for the use of such airports and facilities
by its national aircraft engaged in similar international services.

(B) Subject to paragraph (C) of this Article, aircraft of the desig-
nated airline of one Contracting Party operating on the agreed serv-
ices, as well as fuel, lubricating oils, and spare parts introduced into
or taken on board aircraft in the territory of the second Contracting
Party by or on behalf of the designated airline of the other Contracting
Party and intended solely for use by the aircraft of such airline, shall
be accorded with respect to customs duties, inspection fees, or other
charges imposed in the territory of the second Contracting Party treat-
ment not less favorable than that granted to national airlines engaged
in international air transport or the airlines of the most favored

~tion. '

(C) Aircraft of the designated airline of one Contracting Party
operating on the agreed services on a flight to, from, or across the
territory“of the other Contracting Party shall be admitted tempo-
rarily free from customs duties, subject otherwise to the customs
regulations of such other Contracting Party. Supplies of fuel,

lubricating oils, spare parts, regular equipment, and aircraft stores .

retgined on board aircraft of the designated airline of one Contracting
Party shall be exempt in the territory of the other Contracting Party
from customs duties, inspection fees, or similar duties or charges, even
though such supplies be used by such aircraft on flights in that
territory. ' .

(D) Each of the designated airlines shall have the right to use all
airports, airways, and other facilities provided by the Contracting
Parties for use by international air services on the specified routes.
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(E) Each Contracting Party shall grant equal treatment to its own
designated airline and that of the other Contracting Party in the
administration of its customs, immigration, quarantine, and similar
regulations.

Armiciz V

Certificates of airworthiness, certificates of competency, and licenses
issued or rendered valid by one Contracting Party and still in force
shall ‘be recognized as valid by the other Contracting Party for the
purpose of operation of the agreed services. Each Contracting Party
reserves the right, however, to refuse to recognize for the purpose
of flight above its own territory certificates of competency and licenses
granted to its own nationals by the other Contracting Party or by
another State. _

Articre VI

(A) The laws and regulations of one Contracting Party relating
to entry into or departure from its territory of sircraft engaged in
international air navigation or to.the operation and navigation of
such aircraft while within its territory shall apply to aircraft of the
designated airline of the other Contracting Party.

(B) The laws and regulations of one Contracting Party relating
to the entry into, sojourn in, and departure from its territory of
Ppassengers, crew, or cargo of aircraft (such as regulations relating to
entry, clearance, immigration, passports, customs, and quarantine)
shall be applicable to the passengers, crew, or cargo of the aircraft
of the designated airline of the other Contracting Party while in the
territory of the first Contracting Party.

ArticLe VII

(A) Each Contracting Party reserves the right to itsélf to with-
hold or revoke the certificate or permit of an airline designated by the
other Contracting Party if it is not satisfied that substantial owner-
ship and effective control of such airline are vested in nationals of the
other Contrscting Party, or in nationals of Australia and of New
Zealand with respect to an airline designated by Australia. Each
Contracting Party also reserves the right to itself to withhold oz,
revoke, or impose such appropriate conditions as it may deem neces-
sary with respect to, any certificate or permit in case of failure by the
designated airline of the other Contracting Party to comply with the

" laws and regulations of the first Contracting Party or in case, in

the judgment of the first Contracting Party, there is failure to fulfill

~the conditions under which the rights are granted pursuant to this

- —

Kgreement. In the event of action by one Contracting-Party under
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‘@ his Article the rights of the other Contracting Party under Article

X shall not be prejudiced.

(B) Prior to exercising the right conferred in paragraph (A) of
this Article to withhold or revoke. or to impose conditions with respect
to, any certificate or permit issued to the designated airline of the other
Contracting Party, the Contracting Party desiring to exercise such
right shall give notice thereof to the other Contracting Party and
simultaneously to the designated airline concerned. Such notice shall
state the basis of the proposed action and shall afford opportunity to
the other Contracting Party to consult in regard thereto. Any revo-
cation or imposition of conditions shall become effective on the date
specified in such notice (which shall not be less than one calendar
month after the date on which the notice would in the ordinary course
of transmission be received by the Contracting Party to whom it is
addressed) unless the notice is withdrawn before such date.

Arriciz VIII

(A) In a spirit of close collaberation the aeronautical authorities of
the two Contracting Parties will consult regularly with a view to
assuring the observance of the principles and the implementation of
the provisions outlined in this Agreement and its Annex.

(B) In the event of the aeronautical authorities of either Contracting
Party failing or ceasing to publish information in relation to the agreed
services on lines similar to that included in the Airline Traffic Sur-
veys (Station to Station and Origination and Destination) now pub-
“shed by the Civil Aeronautics Board and failing or ceasing to supply
-dach data of this character as may be required by the Provisional In-
ternational Civil Aviation Organization or its successor, the aero-
nautical authorities of such Contracting Party shall supply, on the
request of the aeronautical authorities of the other Contracting Party,
such information of that nature as may be requested.

Artrcre IX

Any dispute between the Contracting Parties relating to the inter-
pretation or applicition of this Agreement or its Annex which cannot™
be settled through consultation shall be referred for an advisory report
to the Interim Council of the Provisional Ihternational Civil Aviation
Organization (in accordance with the provisions of Article ITI, Sec-
tion 6(8) of the Interim Agreement on International Civil Aviation
signed at Chicago on December 7, 1944) [*] or its successor, and the

1 (Executive Agreement Series 469.]

(AN
Y
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executive authorities of each Contracting Party will use their best
efforts under the poters available to them to put into effect the opinion
expressed m such report.

‘Arrice X

This Agreement and all relative contracts shall be registered by
both Contracting Parties with the Provisional International Civil Avi-
ation Organization set up by the Interim Agreement on International
Civil Aviation signed at Chicago December 7, 1944 or its successor.

‘Arricie X1

(A) If a geperal multilatera] air transport convention enters into
force in relation to both Contracting Parties, the present Agreement
shall be amended so as to conform with the provisions of such conven-
tion.

(B) Either Contracting Party may at any time requét consultation
with the other with a view to initiating any amendments of this Agree-
ment or its.Annex which may be desirable in the light of experience.

(C) If either of the Contracting Parties considers it desirable to
modify the terms of the Annex to this Agreement, it may request con-
sultation between the seronautical anthorities of both Contracting
Parties, and such consultation shall begin within a period of sixty
days from the date of the request. When these authorities agree on
modifications to the Annex, these modifications will come into effect
when they bave been confirmed by the Contracting Parties by an
exchange of notes through the diplomatic channel.

Armniax XII

It shall be open to either Contracting Party at any time to give
notice to the other of its desire to terminate this Agreement. Such
notice shall be simultaneously communicated to the Provisional Inter-
national Civil Avistion Organization or its successor. 1f such notice
is given, this Agreement ghall terminate twelve calendar mopths after
the date of receipt of the notice by thé other Contracting Party unlees
the notice to terminate is withdrawn by agreement before the expiry
of this period. In the absence of acknowledgment by the other Con-
tracting Party specifying an esrlier date of receipt, notice shall be
deemed to have been received fourteen days after the receipt of the
notice by the Provisional International Civil Aviation Organization
or its successor.

) —
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Arrrcie XII1

This Agreement, including the provisions of the Annex thereof,
will come into force on the day it is signed.

Ix wrrNess WHEREOF the undersigned, being duly authorized thereto
by their respective Governments, have signed the present Agreement.

Doxe in duplicate at Washington, this third day of December, 1948.

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA:
Dreax Acmeson

FOR THE GOVERNMENT OF THE COMMONWEALTH OF AUSTRALIA:
Normax J. O. Muaxms
Epcar C Jounsron

I\
&
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ANNEX

| Section I

The airline of the United States of America designated pursuant
to the present Agreement is accorded rights of transit and of stop for
non-traffic purposes in the territory of Australia, as well as the right
to pick up and discharge international traffic in passengers, cargo, and
mail at Sydney, on the following route:

The United States via Honolulu, Canton Island, the Fiji Ishnds,
New Caledonia (optional), to Sydney; in both directions.

It is agreed that, if and so long as the airport at Melbourne is used
as a terminal of an international air service operated by an airline
other than the designated airline of the United States of America,
the designated airline of the United States of America may proceed
beyond Sydney to Melbourne and may in addition enjoy at Melbourne . -
the rights conveyed herein in respect to Sydney.

SEC’I‘ION II

The airline of Australia designated pursuant to the present Agree-
ment is accorded rights of transit and of stop for non-traffic purposes
in the territory of the United States of America, as well as the right
to pick up and discharge international traffic in passengers, cargo, and
mail at Honolulu and San Francisco, on the following route:

Australis via New Caledonia (optional), the Fiji Islands,
Canton Island, Honolulu, to San Francisco, and (optional)
beyond to Vancouver; in both directions.

Secrion [T
It is agreed between the Contracting Parties:

(A) That the two Governments desire to foster and encourage the
widest possible distribution of the benefits of air travel for the general
good of mankind at the cheapest rates consistent with sound economic,
principles, and desire to stimulate international air travel as & means

‘of promoting friendly understanding and good will among peoples

and insuring as well the many indirect benefits of this new form of
transportation to the common welfare of both countries.

(B) The designated airlines of the two Contracting Parties
operating on the routes described in this Annex shall enjoy fair and
equal opportunity for the operation of the agreed services. If the
designated airline of one Contracting Party is temporarily unable,
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as a result of the war or for reasons within the control of the other
Contracting Party, to take advantage of such opportunity, the Con-

tracting Parties shall review the situation with the object of assisting

the said airline to take full advantage of the fair and equal
opportunity to participate in the agreed services.

(C) That in the operation by the designated airline of either
Contracting Party of the trunk services described in the present
Annex, the interests of any airline of the other Contracting Party
__shall be taken into consideration so as not to affect unduly the services
" which the latter prov1des on all or part of the same route.

(D) That the total air transport services offered by the desxgnated
airlines of the two Contracting Parties over the routes specified in this
Annex shall bear a close relationship to the requirements of the public
for such services.

(E) That the services provided by each designated airline under

this Agreement and its Annex shall retain as their primary objective
the provision of capacity adequate to the traffic demands between the
country which designates such airline and the country of ultimate
destination of the traffic. The right to embark or disembark on such
services international traffic destined for and coming from third
countries at a point or points on the route specified in the Annex to
this Agreement shall be applied in accordance with the-general prin-
ciples of orderly development to which. both Governments subscribe
and shall be subject to the general principle that capacity should be
related:

(a) to traffic requirements between the country of ongxn and

the countries of destination;
(b) tothe requirements of through airline operation ; and
(¢) to the traffic requirements of the area through which the

sirline passes after taking account of local and regional

services.
Section IV

( A) The determination of rates in accordance with the following
paragraphs shall be made at reasonable levels, due regard being paid _
to all relevant factors, such as cost of operation, reasonable profit, and ™
the rates charged by any other airline, as well as the characteristics of
each service.

(B) The rates to be charged by the designated airline of either
Contracting Party between points in the territory of the United States
and points in Australian territory referred to in this Annex, shall,
consistent with the provisions of the present Agreement and its Annex,

&'\
s
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E be sub)ect to the approval of the seronautical authorities of the Con-

iracting Parties, who shall ‘act in accordance with their obligations
under the present Agreement and its Annex, within their respective
constitutional powers and obligations.

(C) The Civil Aeronautics Board of the United States having
approved the traffic conference machinery of the International Air
Transport Association (hereinafter called “IATA"™), for a period of
one year beginning in February 1946, any rate agreéments concluded
through this machinery during this period and involving any United
States airline will be subject to approval by the Board.

(D) Any new rate proposed by the designated airline of either
Contracting Party shall be filed with the aeronautical authorities of
both Contracting Parties at least thirty days before the proposed date
of introduction; provided that this period of thirty days may be re-
duced in particular cases if so sgreed by the aeronautical suthorities
of both Contracting Parties.

(E) The Contracting Parties agree that the procedure described in
paragraphs (F), (G), and (H) of this section shall apply

(1) if, during the period of the Civil Aeronautics Board’s ap-
proval of the TATA traffic conference machinery, either any specific
rate agreement is not approved within a reasonable time by either
Contracting Party or a conference of IATA is unable to agree on
a rate, or )

(2) atanytimenoIATA machmery isapplicable, or

(8) if either Contracting Party at any time withdraws or fails
to renew its approval of that part of the IATA traffic conference
machinery relevant to this provision.

(F) In the ‘event that power is conferred by law upon the aero-
nautical authorities of the United States to fix fair and economic rates
for the transport of persons and property by air on international
services, and to suspend proposed rates in a manner comparable to
that in which the Civil Aeronautics Board at present is empowered
to act with respect to such rates for the transport of persons and prop-
erty by air within the United States, each of the Contracting Parties

" ghall thereafter exercise its suthority in such manner as to prevent any

rate or rates proposed by its designated airline for services from the
territory of one Contracting Party to a point or points in the temtory
of the other Contracting Party from beeonnng effective, if in_the
judgment of the seronautical authorities of the Contn.ctmg Party
whose daxgmt,ed airline is proposing such rate, that rate is unfair
or uneconomic. If one of the Contracting Parties on receipt of the
notification referred to in paragraph (D) above is dissatisfied with

3 A




—— g

Ly S Y

e T

-

11 [No. 1574)

' the new rate proposed by the designated airline of the other Contract-

ing Party, it shall so notify the other Contracting Party prior to the
expiry of the first fifteen of the thirty days referred to, and the Con-
tracting Parties shall endeavor to reach agreement on the appropriate
rate. - :

In the event that such agreement is reached, each Contracting Party
will exercise its statutory powers to give effect to such agreement.

If agreement has not been reached at the end of the thirty-day
period referred to in paragraph (D) above, the proposed rate may,
unless the seronautical authorities of the country of the airline con-
cerned see fit to suspend its application, go into effect provisionally
pending the settlement of any dispute in accordance with the pro-
cedure outlined in paragraph (H) below.

(G) Prior to the time when such power may be conferred by law
upon the aeronautical authorities of the United States, if one of the
Contracting Parties is dissatisfied with any new rate proposed by
the designated airline of either Contracting Party for services from
the territory of one Contracting Party to a point or points in the
territory of the other Contracting Party, it shall so notify the other
prior to the expiry of the first fifteen of the thirty-day period referred
to in paragraph (D) above, and the Contracting Parties shall endeavor
to reach agreement on the appropriate rate.

In the event that such agreement is reached, each Contracting Party
will use its best efforts to cause such agreed rate to be put into effect
by its designated sairline. '

It is recognized that if no such agreement can be reached prior to
the expiry of such thirty days, the Contracting Party raising the

-objection to the rate may take such steps as it may consider necessary

to prevent the inauguration or continuation of the service in question
at the rate complained of.

(H) When in any case under paragraphs (F) and (G) above the
aeronautical authorities of the two Contracting Parties cannot agree
within a reasonable time upon the appropriate rate after consultation
initiated by the complaint of one Contracting Party concerning the
proposed rate or an existing rate of the designated airline of the other
Contracting Party, upon the request of either, both Contracting
Parties shall submit the question to the Provisional International
Civil Aviation Orgsnization or its successor for sn advisory report,
and the executive authorities of each Contracting Party will use their

- best efforts under the powers available to them to put into effect the

opinion expressed in such report.
(I) The Executive Branch of the Government of the United States
agrees to use its bestefforts to secure legislation empowering the
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seronautical authorities of the United States to fix fair and economic
rates for the transport of persons and property by sir on interns-

 tional services, and to suspend proposed rates in s manner comparable

to that in-which the Civil Aeronautics Board at present is empowered

to act with respect to such rates for the transport of persons md _

property by air within the United States.
(J) In this Annex references to rates between s point in the
territory of one Contracting Party and a point in the territory of

‘the other Contracting Party shall be deemed to include round-trip

rates for a journey from the territory of the first mentioned Con-
tracting Party to the territory of the second mentioned Contracting
Party and back to the terrxtory of the first mentioned Contracting
Party.

Secrion V
It is recognized that the determination of rates to be charged by

an airline of one Contracting Party over a segment of the specified
route, which segment lies between the territories of the other Con-

" tracting Party and a third country, is a complex question the overall

solution of which cannot be sought through consultation between
only the two Contracting Parties. Pending the acceptance by both
Contracting Parties of any multilateral agreement or recommenda-
tions with respect to such rates, the rates to be charged by the desig-
nated airlines of the two Contracting Parties over the route segment
involved shall be set in the first instance by agreement between such
airlines operating over such route segment, subject to the approval
of the aeronsutical authorities of the two Contracting Parties. In
case such designated airlines can not reach agreement or in case the
aeronautical authorities of both Contracting Parties do not approve
any rates set by such asirlines, the question shall become the subject
of consultation between the aseronautical authorities of the two Con-
tracting Parties. In considering such rates the aeronautical author-
ities shall have regard particularly to subparagraph (C) of Section
1II of this Annex and to the desire of both Contracting Parties to
foster and encourage the development of efficient and economically
sound trunk air services by the designated airlines over the specified
routes and the development of efficient and economically sound
regional air services along and in areas adjacent to the specified routes.
If the aeronautical suthorities can not reach agreement the matter
shall be referred for an advisory report to the Interim Council of the
Provisional Internstional Civil Aviation Organization or its suc-
cessor, and the executive suthorities of each Contracting Party shall
use their best efforts under the powers available to them to put into®

LY
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of the rates in the manner herein provided, the rates to be charged

- over the particular route segment or segments involved shall be as

fixed by the aeronautical authorities of the Contracting Party whose
territory is on the segment or segments involved, provided that no
discrimination is made between the rates to be charged by the desig-
nated airlines of the two Contracting Parties. After any rate has
been agreed to in accordance with the procedure described in this -
Section, such rate shall remain in effect until chmged in sccordance
with this procedure.

Secrion VI

* After the present Agreement comes into force the aeronautical
authorities of both Contracting Parties will exchange information
as promptly as possible concerning the authorizations extended to
their respective designated sirline to render service to, through, and
from the territory of the other Contracting Party. This will include
copies of current certificates and authorizations for service on the
routes which are the subject of this Agreement and, for the future,
such new certificates and authorizations as may be issued together
with amendments, exemption orders, and authorized service patterns.

C
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